rom the High Court of Chancery. 


William Melly, Eſ - - - - - + «+ Appellant. 
The Moſt Noble John Duke of Rutland, + Reſpondent, 


The Appellant's CASE. 


HE Manor of Denton in Lincolnſhire, and divers Lands within the ſame, were pur- 
chaſed above 120 Years ago by an Anceſtor of the Appellant. Some of the 


Lands there belong to the Reſpondent and other Freeholders ; but the Appellant 
- is Ownerof much the greateſt Part, 


\ 


In 1768 the Reſpondent ſet up a Claim to the Manor, appointed a Gamekeeper, and 
threatened to appoint a Steward for holding Courts there. 


As the Appellant and his Anceſtors had conſtantly reſided upon their Eſtate at Denton, which 
is contiguous to the Reſpondent's Eftate at Beſvoir, it ſeemed impoſſible that he ſhould be igno- 
rant of the Appellant's being or reputed to be Lord of the Manor. The Appellant therefore 
wrote a Letter to the Reſpondent on gth June 1768, expreſſing his Surprize at the Reſpond- 
ent's Appointments of a Gamekeeper and Steward, and thereby acquainted him that the Manor 
of Denton was conveyed to One of the Appellant's Anceſtors in 1648 ; that his Title was founded 
on that Conveyance, and an uninterrupted Poſſeſſion of 120 Years; and that the Name of any 
of bis Grace's Anceſtors did not occur in any Part of the Title, which, from Writings in the 
Appellant's Cuſtody, was regularly deduced from a Period of 230 Years paſt ; that the Appel- 
lant could not help thinking his Grace muſt have been miſled in what he had done ; and being 

very deſirous of avoiding Diſputes, requeſted him to withdraw his Appointments of a Steward 
1 and ſignify his diſclaiming any Right to the Manor; for the Appellant was 
adviſed, that the Appointments which his Grace had made, carried ſuch a Claim to the Manor, 
as made it neceſſary for the Appellant to obtain a Diſclaimer from him, either by ſome Writing 
under his Hand, or by an Anſwer to a Bill in Equity.—To this Letter the Reſpondent returned 
a verbal Anſwer, which was in Subſtance, that he thould inſiſt upon a Right to the Manor. 


The Appellant thereupon exhibited his Bill in the High Court of Chancery againſt the Re- 
il. ſpondent, charging that the Manor of Denton was, on Firſt of May 1648, duſy conveyed to 
Fillen Welly, Eſq; (an Anceſtor of the Appellant) and his Heirs for ever; that the Appellant 
and his Anceſtors had for 120 Years and upwards been ſeiſed of, and peaceably enjoyed the 
ſame, and had in their own Names held Courts-Leet and Courts-Baron, i appointed a 
Steward for that Purpoſe ; that they had alſo in their own Names from time to time appointed a 
Gamekeeper, and had exerciſed and enjoyed all other the Maneriat Rights without Interruption: 
That the Reſpondent had for 40 Years and upwards known and been acquainted with the 
Poſſeſſion and Enjoyment of the Manor by the Appellant and his Family; but in order to diſturb | 
him therein, and to make his Title hereafter appear dubious,” the Reſpondent had, without juſt 
Right, lately taken upon himſelf, in his own Name, to appoint a Gamekeeper, and had pro- 
cured. ſuch Appointment to be inrolled with the Clerk of the Peace; and alſo threatehed to 
appoint a Steward to hold Courts, alledging that he claimed Tie to the Manor, and to be the 
Lord thereof, and that the Appellant had no Right thereto. ooo 220 
That the Claim ſet up by the Reſpondent was entirely wirhout Foundation; that he ha 
been miſled and improperly adviſed therein; and that the Appellant, in order to avoid Diſputes, 
did, ſoon after he was informed that the Reſpondent had appointed a Gamekeeper, in an amicable 
Manner, requeſt him to withdraw ſuch Appointment,” and" to diſclaim any Right or Title to 
the Mavor, but that the Reſpondent refuſed te comply therewith.” _ e e 
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That the Reſpondent's Claim, although wholly without Foundation, was injuriqus to the Ap- 
pellant, as ſuch Claim, and particularly the Nb of a Gamickeepet, and Inrolment 
thereof, and the Appointment of a Steward to hold Courts N lent's Name, mi ht 
affect the Title of the Appellant and his Family to the -Manor, or bring a Cloud theteon, a 
prevent or injure the Sale or other Diſpoſition of the Appellant's Eſtate. 
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Prayer of the Bill. 


23d June 1770. 
Reſpondent's Plea 
and Anſwer. 


Plea. 


Eater 1768, of the Appellant's. Pretenſions to be Lord of the Manor, and of his aſſuming an 
- 27th 0 17570. 
Nebel. 


Allowed as to Diſ- to be 


Over rated as to 
the Reit. 


- Replication. 
Joint-Commiſlion, 
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That he was then Lord of the ſaid Manor, and that he and his Anceſtors was then, and had 


or Title to the Manor, and that he refuſed to comply therewith, and inſiſted on the Validity of 


a 
That the Appellant could not at Law prevent the Reſpondent from executing ſuch Appoint- 


ments of Gamekeeper and Steward, or other the like Acts concerning the Manor, notwithſtand- 
ing his Seiſin and Poſſeſſion thereof. 8 | 


The Appellant therefore by his Bill prayed that the Reſpondent might either diſclaim all 
Right to the Manor, or in caſe he inſiſted upon any, that he might diſcover how he derived the 
ſame, under what Perſons, and by what Deeds or Writings, and might ſet forth ſuch Deeds 
or Writings, or leave them in the Hands of his Clerk in Court fur Inſpection; and that the 
Appellant might be at Liberty to examine Witneſſes concerning his Right, in order that the 
Teſtimony of ſuch Witneſſes might be perpetuated ; and that ſome proper Iſſue might be 
directed to try ſuch Claim as the Reſpondent might inſiſt upon; and if on the Trial a Verdict 
ſhould be found for the Appellant, that a perpetual Injunction might be awarded for reſtraining 
the Reſpondent from appointing any Steward or Gamekeeper for the Manor, and from ſetting 
up any other Claim thereto; and that the Appellant might have ſuch Relief as his Cale 
required, | Wis 


The Reſpondent put in a Plea and Anſwer ; and as to ſo much of the Bill as fought a Diſco- 
very how he derived his Right to the Manor, and under what Perſons, and by what Deeds or 
Writings, and that ſuch Deeds or Writings might be ſet forth or left in the Hands of his Clerk 
in Court, and that an Iſſue might be directed to try the Reſpondent's Claim, and that an In- 
junction might be awarded for reſtraining the Reſpondent from appointing any Steward or 
Gamekeeper for the Manor, and from ſetting up any Claim thereto, the Reſpondent pleaded, 


been for divers Years paſt, ſeiſed thereof, in his and their Demeſne as of Pee. 


And to the Reſidue of the Bill the Reſpondent anſwered, That he did not know, or remem- 
ber ever to have heard or been informed, nor did he believe, that the Manor was at any Time 
conveyed to William Melly, Eſq; an Anceſtor of the Appellant, or that the Appellant and his 
Anceſtors, or any of them, had for any Time been ſeiſed of, or any-ways intitled thereto, or 
had held and enjoyed the ſame, or had in their own. Names or otherwiſe held either Courts- 
Leet or Courts-Baron, or other Courts, for or in reſpect thereof (except as therein after- 
mentioned) or had at any Time appointed a Steward for that Purpoſe, or had in their own 
Names or otherwiſe at any Time appointed a Game keeper for the Manor, or had exerciſed or 
enjoyed any other the Manerial Rights thereto belonging, without Moleſtation or otherwiſe, or 
had any Right ſo to do. br | | 9 0 


© The Reſpondent admitted, that he, as Lord of the Manor, did, on 5th April 1768, appoint 
Henry Hoyte to be Gamkeeper for the ſame, and procured ſuch Appointment to be inrolled with 
the Clerk of the Peace; inſiſted, that he was intitled to appoint a Steward to hold Courts for 
the Manor, and ſaid that he intended to uſe ſuch Right. | | Les 
The Reſpondent alſo, admitted, that ſoon after his Appointment of a Gamekeeper, the Ap- 
pellant did, by Letter, requeſt him to withdraw ſuch Appointment, and to diſclaim any Right 


the Appointment, and his Power to make the fame; and that having been informed, about 


- ” 


Authority to hold a Court-Leet or Court-Baron within the ſame, he did forbid his Tenants 
from attending and doing Service at ſuch Courts. 1 * 218 
© The Plea was argued before the Right Honourable the Lords Commiſſioners for the Cuſtody 
of the Great Seal of Great Britain (all Three being preſent) and their Lordſhips thereupon held 
the ſaid Plea, as to ſo much of the Appellant's Bill as fought a Diſcovery how the Reſpondent 
derived his Right to the Manor, and under what Perſons, and by what Deeds or Writings, 
and that ſuch Deeds or Writings might be ſet forth, or left in the Hands of his Clerk in Court, 
and ſufficient, and did therefore order that the ſame ſhould ſtand and be allowed: 
And their Lordſhips held the Reſt of the Plea to be inſufficient, and did therefore order the ſame 
The Appellant filed a Replication to the Plea and Anſwer, and both Parties afterwards joined 
in a Commiſſion fot examining Witneſſes; diverſe Witneſſes were accordingly examined, Pub- 
 lication paſſed, and the Cauſe was ſet down for Hearing. = | 


4 
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The Appellant made Proof of his Right to the Manor, and the Exerciſe of it, by Court 
Rolls and a Variety of other Evidence; but it did not appear that the Reſpondent had made 
any: Proof either, of Right or FofeHH ũ m. 
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with Coſts. 


among other, 


R 


or 10 . 


ane 177 t. The Cauſe was heard before the Lord High Chancellor on 3d June 1771, when, after the 
ſe heard. Appellant's Bill and the Reſpondent's Plea and Anſwer were opened, it was objected on Behalf 
of the Reſpondent that there was no Equity in the Bill. 


Tone 177 f. This Objection having been argued on both Sides, and the Reſpondent's Counſel having 

pill diimilt- refuſed to take an Iſſue by Conſent, or to admit a Treſpaſs, whereby the Right to the Manor 
pt might be tried at Law, his Lordſhip, on the 18th Day ot June 1771, pronounced his Judgment, 
and was then pleaſed to order, that the Appellant's Bill ſhould ſtand diſmiſſed out of the Court 


The Appellant conceiving himſelf to be much aggrieved by the laſt-mentioned Order, hath 
appealed therefrom to your Lordſhips, and hopes that the ſame will be reverſed, and that your 
Lordſhips will be pleated to grant him ſuch Relief as prayed by his ſaid Bill, for the following, 


= A. 17 MN 2. 


I. As the apparent Conſequence of the Reſpondent's perſiſtirg to appoint Gamekeepers for the 


Manor in Queſtion is, that Evidence will be created for future Times of a Title 
in the Reſpondent to the Manor, it is too much againſt Conſcience and too 
injurious to the Appellant to be unworthy of the Interpoſition of a Court of 
Equity, if the Reſpondent has not a juſt Title; and therefore it is fit that the 
Juſtice of his Claim ſhould be tried and determined by the Aſſiſtance of a Court 
of Equity, the Appellant being without Remedy at Law. 


IT. The Plea having been over-ruled, and conſequently held by the Court to be no Bar to the 


Relief prayed ; and having been allowed as to the Diſcovery (ſuppoſing it to be 
true); and the Truth of it having been controverted and put in Iſſue by the Ap- 
pellant's Replication; the only Point being brought before the Court at the 
Hearing was the Truth or Falſehood of the Plea; and therefore it ought then 


to have been over-ruled as falſe, if not proved to be true; or been ſent as an 


Iflue at Law to be tried by a Jury, if the Evidence was doubtful, or the Fact 
which was in Iſſue upon the Plea properly triable in that Manner. 
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E E. THur Low. 
AL. WEDDERBURN. 
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William Welty, Elgz = Appellant 


The Moſt _— * D 


ITI) Appellant's CAS E. 


Heard at the Bar of the Hovsz or Lon * 
| 8 10, he->rth Day of December 1772. J 


